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WORKPLACE RELATIONS 

 
5 December 2018  

Update on the 4 Yearly Review of Modern Awards – Changes 

have recently been made to key awards  

 

Update on the 4 Yearly Review of Modern 

Awards 

Since 2014 the FWC has been undertaking a 

review of all modern awards directed at ensuring 

that they continue to constitute a fair and relevant 

safety net of minimum terms and conditions.  

As a part of this process, various changes have 

recently been made to provisions of awards 

relevant to Road Freight NSW members. These 

changes deal with the following matters: 

 

• Employee requests to access ‘Flexible 

Work Arrangements’ 

• The deletion of a clause in the Road 

Transport & Distribution Award 2010 

dealing with employee absences on the 

day before or after a public holiday.  

• The redrafting of various standard 

clauses in ‘plain language’. 

• Limitations on an employer’s ability to 

SUMMARY 

• A Full Bench of the Fair Work Commission (FWC) has handed down a decision 

determining the terms of a model award clause arising from the FWC’s Family Friendly 

Work Arrangements Case. From 1 December 2018, all 122 modern awards were varied 

to incorporate the change.  

• The FWC has amended the Road Transport and Distribution Award 2010 to remove a 

clause ostensibly allowing an employer to withhold public holiday pay where an 

employee takes an unauthorised or unreasonable absence on a day adjacent to a public 

holiday. 

• Various standard award clauses have been redrafted in ‘plain language’. 

• Award provisions enabling employers to withhold amounts from an employee’s final pay 

where the employee fails to provide the required period of notice of their resignation 

have been varied. 

• A new requirement that employees covered by certain awards be paid all outstanding 

award and NES entitlements within 7 days of their termination. 
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withhold payment from an employee who 

fails provide the amount of notice of their 

resignation as required under a modern 

award. 

• New obligations to provide termination 

payments within 7 days (under certain 

awards) 

This advice provides an explanation of these 

changes. Members can access a copy of key 

modern awards via the following links: 

• Road Transport and Distribution Award 

2010 

• Road Transport (Long Distance 

Operations) Award 2010  

• Clerks - Private Sector Award 2010  

• Manufacturing and Associated Industries 

and Occupations Award 2010   

Members are also advised that the FWC is close 

to completing a process of redrafting the 

relevant awards with a view to making them 

simpler and easier to understand. It is 

anticipated that new versions of the modern 

awards incorporating the resulting drafting 

changes will be released in coming months. 

Road Freight NSW members will be notified of 

any such developments.  

New clause dealing with requests 

for flexible work arrangements 

Members have previously been advised of an 
ACTU proposal for all awards to be varied to 
afford employees with parental and caring 
responsibilities new rights to select the hours 
and the days that they work, without allowing 
an employer any right to refuse such 
changes, regardless of the circumstances. 
Fortunately, a Full Bench of the FWC 
rejected this claim.  

Nonetheless, the Commission did decide that 
awards should be amended to include new 
provisions aimed at promoting employee 
access to flexible work arrangements. 
Consequently, all awards have recently been 
amended to include a new model clause 

dealing with the manner in which an 
employer must respond to a request under 
s.65 of the Fair Work Act 2009 for a change 
to their working arrangements. 

The model clause is set out in Attachment 
A.  

The model clause: 

• Applies where an employee has made a 

request for a change to their working 

arrangements under section 65 of the Fair 

Work Act 2009. Section 65 entitles certain 

employees to make such a request under 

the following circumstances: 

(a)  the employee is the parent, or has 
responsibility for the care, of a child who 
is of school age or younger;  

(b)  the employee is a carer (within the 
meaning of the Carer Recognition Act 
2010 );  

(c)  the employee has a disability;  

(d)  the employee is 55 or older;  

(e)  the employee is experiencing violence 
from a member of the employee's family;  

(f)  the employee provides care or support 
to a member of the employee's immediate 
family, or a member of the employee's 
household, who requires care or support 
because the member is experiencing 
violence from the member's family. 

• Sets out a process that the employer must 

follow before responding to an 

employee’s request. This process will 

include an obligation on the employer to 

genuinely try to reach an agreement with 

an employee on a change in working 

arrangements that will reasonably 

accommodate an individual employee’s 

circumstances; 

• Sets out the issues that an employer must 

address in a notice to the employee in 

circumstances where the employer 

https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000038/default.htm
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000038/default.htm
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000039/default.htm
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000039/default.htm
https://www.fwc.gov.au/documents/documents/modern_awards/pdf/ma000002.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/pdf/ma000010.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/pdf/ma000010.pdf
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refuses an employee’s request for flexible 

work arrangements; 

• Provides that disputes about employee 

requests for flexible work arrangements 

can be dealt with through the dispute 

resolution clause in the relevant award. 

(Note: The FWC does not have the power 

to arbitrate a dispute without the 

employer’s consent). 

The new clause is operative from 1 
December 2018. 
 

Deletion of clause dealing with 
absence before or after a public 
holiday (cl. 28.2 Work on Public 
Holidays) 
Members are advised that the FWC has 
amended the Road Transport and 
Distribution Award 2010 by deleting clause 
28.2. This provision related to employee 
absences from work on the day before or 
after a public holiday.  

The clause purported to enable an employer 
to dock an employee’s public holiday pay in 
circumstances where an employee takes a 
day off adjacent to that public holiday without 
approval or reasonable cause. 

The variation was made on the basis that the 
clause was contrary to the provisions of the 
National Employment Standards (NES) that 
provide employees with a right to payment on 
public holidays.  

Redrafting of various standard 
clauses in plain language 
 
The FWC has redrafted a range of standard 
clauses in all awards in “plain language”. The 
process is intended to make them easier to 
understand. 
 
Clauses dealing with the following subject 
matter have been replaced with plain 
language versions: 

• Individual flexibility arrangements 

• Consultation about major workplace 

change 

• Consultation about changes to rosters 

or hours of work 

• Dispute resolution 

• Termination of employment 

Changes to clauses dealing with 

termination of employment 

As part of the process of redrafting award 
terms dealing with termination of 
employment the FWC has also altered an 
employer’s right to withhold amounts payable 
on termination where the employee provides 
insufficient notice of their resignation.  
 
Previously, if an employee resigned without 
giving notice as required by an Award, the 
instrument would permit an employer to 
withhold from “any monies” due to the 
employee under the Award or the National 
Employment Standards an amount 
equivalent to that which would have been 
payable to the employee had they provided 
the period of notice required under the award 
(less any period of notice actually given).   
 
The ability of employers to withhold payment 
on resignation has now been considerably 
reduced under the new provisions of each 
award dealing with termination of 
employment. Relevantly, the awards now: 
 

• only permit deductions to be made 

from wages payable under the award 

(not from the NES); 

• only allow deductions of up to one 

week’s wages; and 

• only permits deduction from the wage 

of employees who are 18 years of age 

or older.  

The new clause is set out in Attachment B 
and commenced operation on 1 November 
2018. 
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New requirements relating to the payment of wages in termination (Clerks – 

Private Sector Award 2010) 

As part of the Commission’s review of award provisions dealing with the frequency with which 

wage was must be paid, it has decided to vary a significant number of awards to require that any 

amount payable under either the award or NES on the termination of an employee’s employment 

must be paid within 7 days of the termination. There are a few exceptions to this requirement, i.e. 

in the case of long service leave or where an application is made to the Fair Work Commission 

to delay the requirement to make a redundancy payment. 

Relevantly for Road Freight NSW members, this variation will apply to staff engaged under the 

Clerks - Private Sector Award 2010. This variation commenced operation on 1 November 2018. 

A copy of the new clause is set out at Attachment C. 

The Fair Work Commission has not yet decided whether to amend the two main awards in the 

transport sector to introduce this 7 day timeframe for payment on termination. These awards 

currently provide that all moneys due to an employee who leaves or is dismissed are to be paid 

immediately (in the case of the Road Transport (Long Distance Operations) Award 2010) or 

‘forthwith’ (in the case of the Road Transport and Distribution Award 2010).   

Ai Group intends to argue that road transport sector awards should be similarly amended to afford 

employers a reasonable period of time to process an employee’s final pay and will ensure that 

Road Freight NSW members are advised of the outcome of these proceedings.  

Do you require further advice? 

Members who have any questions relating to these recent award changes, or any other workplace 

relations issue, should contact the Road Freight NSW Workplace Advice Line on 1300 781 

905. 

Members who are currently negotiating a new enterprise agreement should consider whether it 

will need to be drafted in a manner that reflects the new award provisions. An absence of 

equivalent provisions in an agreement can impact the FWC’s assessment of whether employees 

are ‘better off overall’ under the proposed instrument. In turn, this can impact upon whether an 

application for approval of the agreement will be granted by the Commission.  

Ai Group’s assistance in relation to the negotiation, drafting or lodgment of enterprise agreements 

can be accessed by contacting the Road Freight NSW Workplace Advice Line or emailing 

Brent.Ferguson@aigroup.com.au  

Yours faithfully  

 
Brent Ferguson 

National Manager - Workplace Relations Advocacy & Policy

mailto:Brent.Ferguson@aigroup.com.au
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ATTACHMENT A 

MODEL AWARD CLAUSE – REQUESTS FOR FLEXIBLE WORK ARRANGEMENTS 

X  Requests for flexible working arrangements 

Employee may request change in working arrangements  

X.1  This clause X applies where an employee has made a request for a change in working 

arrangements under s.65 of the Act. 

NOTE:  1.  Section 65 of the Act provides for certain employees to request a change in their 

working arrangements because of their circumstances, as set out in s.65(1A). 

2.  An employer may only refuse a s.65 request for a change in working arrangements 

on ‘reasonable business grounds’ (see s.65(5) and (5A)). 

3.  Clause X is an addition to s.65. 

Responding to the request 

X.2  Before responding to a request made under s.65, the employer must discuss the request 

with the employee and genuinely try to reach agreement on a change in working 

arrangements that will reasonably accommodate the employee’s circumstances having 

regard to: 

(a)  the needs of the employee arising from their circumstances; 

(b)  the consequences for the employee if changes in working arrangements are not made; 

and 

(c)  any reasonable business grounds for refusing the request. 

What the written response must include if the employer refuses the request 

NOTE:  1.  The employer must give the employee a written response to an employee’s s.65 

request within 21 days, stating whether the employer grants or refuses the request 

(s.65(4)). 

2.  If the employer refuses the request, the written response must include details of the 

reasons for the refusal (s.65(6)). 

X.3  Clause X.3 applies if the employer refuses the request and has not reached an agreement 

with the employee under clause X.2. 

(a)  The written response under clause X.2 must include details of the reasons for the 

refusal, including the business ground or grounds for the refusal and how the ground 

or grounds apply. 
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(b)  If the employer and employee could not agree on a change in working arrangements 

under clause X.2, the written response under clause X.2 must: 

(i)  state whether or not there are any changes in working arrangements that the 

employer can offer the employee so as to better accommodate the employee’s 

circumstances; and 

(ii)  if the employer can offer the employee such changes in working arrangements, 

set out those changes in working arrangements. 

X.4  If the employer and the employee reached an agreement under clause X.2 on a change in 

working arrangements under clause X.2 that differs from that initially requested by the 

employee, the employer must provide the employee with a written response to their request 

setting out the agreed change(s) in working arrangements. 

Dispute resolution 

X.5  Disputes about whether the employer has discussed the request with the employee and 

responded to the request in the way required by clause X, can be dealt with under 

clause Y—Consultation and Dispute Resolution. 
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ATTACHMENT B 

 

11.1 Notice of termination by an employee 

 (a) This clause applies to all employees except those identified in ss.123(1) and 

123(3) of the Act. 

(b) An employee must give the employer notice of termination in accordance with 

Table 1—Period of notice of at least the period specified in column 2 according to 

the period of continuous service of the employee specified in column 1. 

Table 1—Period of notice 

Column 1 

Employee’s period of continuous service with the employer at 

the end of the day the notice is given 

Column 2 

Period of 

notice 

Not more than 1 year 1 week 

More than 1 year but not more than 3 years 2 weeks 

More than 3 years but not more than 5 years 3 weeks 

More than 5 years 4 weeks 

Note: The notice of termination required to be given by an employee is the 

same as that required of an employer except that the employee does not have 

to give additional notice based on the age of the employee. 

(c) In paragraph (b) continuous service has the same meaning as in s.117 of the 

Act. 

(d) If an employee who is at least 18 years old does not give the period of notice 

required under paragraph (b), then the employer may deduct from wages due to the 

employee under this award an amount that is no more than one week’s wages for 

the employee. 

(e) If the employer has agreed to a shorter period of notice than that required under 

paragraph (b), then no deduction can be made under paragraph (d). 

(f) Any deduction made under paragraph (d) must not be unreasonable in the 

circumstances 

 

http://www.legislation.gov.au/Series/C2009A00028
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000039/ma000039-15.htm#P310_33575
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000039/ma000039-15.htm#P309_33339
http://www.legislation.gov.au/Series/C2009A00028
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000039/ma000039-15.htm#P309_33339
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000039/ma000039-15.htm#P309_33339
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000039/ma000039-15.htm#P325_34176
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000039/ma000039-15.htm#P325_34176
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ATTACHMENT C 

23.5 Payment on termination of employment 

(a) The employer must pay an employee no later than 7 days after the day on which the 

employee’s employment terminates: 

(i) the employee’s wages under this award for any complete or incomplete pay period up 

to the end of the day of termination; and 

(ii) all other amounts that are due to the employee under this award and the NES. 

(b) The requirement to pay wages and other amounts under paragraph (a) is subject to 

further order of the Commission and the employer making deductions authorised by this 

award or the Act. 

Note 1: Section 117(2) of the Act provides that an employer must not terminate an 

employee’s employment unless the employer has given the employee the required 

minimum period of notice or “has paid” to the employee payment instead of giving notice. 

Note 2: Paragraph (b) allows the Commission to make an order delaying the requirement 

to make a payment under this clause. For example, the Commission could make an 

order delaying the requirement to pay redundancy pay if an employer makes an 

application under s.120 of the Act for the Commission to reduce the amount of 

redundancy pay an employee is entitled to under the NES. 

Note 3: State and Territory long service leave laws or long service leave entitlements 

under s.113 of the Act, may require an employer to pay an employee for accrued long 

service leave on the day on which the employee’s employment terminates or shortly 

after. 

 

https://www.fwc.gov.au/documents/awardmod/download/nes.pdf
http://www.legislation.gov.au/Series/C2009A00028

